
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

NOTICE OF MOTION AND  MOTION  
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GLANCY PRONGAY & MURRAY LLP 
Lionel Z. Glancy (SBN 134180) 
Marc L. Godino (SBN 182689) 
Mark S. Greenstone (SBN 199606) 
1925 Century Park East, Suite 2100 
Los Angeles, CA 90067 
Telephone: (310) 201-9150 
Facsimile:  (310) 201-9160 
Email:  info@glancylaw.com 
             mgreenstone@glancylaw.com 
 
Counsel for Plaintiffs and the 
Proposed Settlement Class 
 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF CALIFORNIA 
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PETCO ANIMAL SUPPLIES, INC., 
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NOTICE OF MOTION AND  MOTION  
CASE NO. 3:16-cv-01369-H-RNB 

2 

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 
 
PLEASE TAKE NOTICE THAT on June 11, 2018 at 10:30 a.m. in Courtroom 

15A of the United States District Court, Southern District of California located at 333 

West Broadway, San Diego, California 92101. Plaintiffs Jacklyn Feist and Angelica 

Zimmer will seek an order preliminarily approving the proposed class action settlement 

with Defendant Petco Animal Supplies, Inc., pursuant to Federal Rule of Civil 

Procedure 23. 

This motion will be based upon this Notice of Motion, the Memorandum of 

Points and Authorities, the Declaration of Mark S. Greenstone filed concurrently 

herewith, all pleadings and other papers on file or deemed to be on file at the time of 

the hearing on this motion, and upon such other evidence and oral argument as may be 

received at the time of the hearing on this motion. 

Dated: April 20, 2018   GLANCY PRONGAY & MURRAY LLP 

 
      By:  s/ Mark S. Greenstone    

Lionel Z. Glancy  
Marc L. Godino 
Mark S. Greenstone  
1925 Century Park East, Suite 2100 
Los Angeles, CA 90067 
Telephone: (310) 201-9150 
Facsimile: (310) 201-9160 
info@glancylaw.com 
mgreenstone@glancylaw.com 
 
Counsel for Plaintiffs and the Proposed 
Settlement Class 
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PROOF OF SERVICE BY ELECTRONIC POSTING 

 I, the undersigned say: 

 I am not a party to the above case, and am over eighteen years old. On April 20, 

2018, I served true and correct copies of the foregoing document, by posting the 

document electronically to the ECF website of the United States District Court for the 

Southern District of California, for receipt electronically by the parties listed on the 

Court’s Service List. 

 I affirm under penalty of perjury under the laws of the United States of America 

that the foregoing is true and correct. Executed on April 20, 2018, at Los Angeles, 

California. 

s/ Mark S. Greenstone 
Mark S. Greenstone 
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Memorandum Supporting Motion for Preliminary Approval 
Case No. 3:16-cv-01369-H-DHB 1 

I. INTRODUCTION 

 Plaintiffs Jacklyn Feist and Angelica Zimmer, individually and on behalf of 

the Class,1 seek preliminary approval of the proposed Settlement with Defendant 

Petco Animal Supplies, Inc. for alleged violations of the Fair Credit Reporting Act. 

The Settlement establishes a $1,200,000 non-reversionary Common Fund for the 

benefit of two Classes. Disclosure Class Members (estimated at approximately 

37,279 individuals) will receive a net settlement payment of about $20 each. A 

small subset of Disclosure Class Members who are also Adverse Action Class 

Members (estimated at approximately 52 individuals) will receive an additional 

$150 each.  As discussed below, these amounts are well within the range of similar 

settlements that have been approved. Settlement payments will be made 

automatically—there is no need to submit a claim.    

 Class Counsel forged this favorable resolution amidst a rapidly shifting legal 

landscape for FCRA claims. As this Court is aware, Defendant moved to dismiss 

this case for lack of Article III standing based on Spokeo v. Robins, 136 S.Ct. 1540 

(2016). While this Court concluded that Plaintiffs had standing based on the 

allegations in the Complaint, it specifically noted that Defendant’s standing 

challenge could be renewed on summary judgment. In addition, Defendant both 

                                                 
1 Unless otherwise explicitly defined herein, all capitalized terms have the same 

meanings as those set forth in the Settlement Agreement, attached to the Declaration 

of Mark S. Greenstone (“Greenstone Decl.”) as Ex. 1.  
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Memorandum Supporting Motion for Preliminary Approval 
Case No. 3:16-cv-01369-H-DHB 2 

denied liability and asserted an advice of counsel defense based on advice received 

from one of the most experienced FCRA defense lawyers in the country, whom 

Defendant designated as a percipient expert witness.  After taking into account these 

and other risks attendant to continued litigation and engaging in extensive arm’s-

length negotiations with an experienced mediator, the Parties agreed to the proposed 

Settlement. The proposed Settlement provides Class Members with excellent relief 

that is well within the range of reasonableness and should be preliminarily 

approved.  

II. STATUTORY BACKGROUND 

Congress enacted the Fair Credit Reporting Act (“FCRA”) in 1970 to protect 

the “consumer’s right to privacy” by ensuring “the confidentiality, accuracy, 

relevancy, and proper utilization” of consumer credit, personnel, insurance and other 

information. 15 U.S.C. § 1681.2 Recognizing the “vital role” that consumer reports 

play in the modern economy, Congress sought to encourage those who handle the 

sensitive information in those reports to “exercise their grave responsibilities” in a 

way that “ensure[s] fair and accurate credit reporting.” § 1681(a)(4); Robinson v. 

Equifax Info. Servs., LLC, 560 F.3d 235, 239 (4th Cir. 2009). The FCRA fosters 

these purposes through a set of interlocking requirements concerning the 

                                                 
2 Unless otherwise indicated, all statutory references are to Title 15 of the United 

States Code.  
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Memorandum Supporting Motion for Preliminary Approval 
Case No. 3:16-cv-01369-H-DHB 3 

procurement and use of consumer reports, and about how consumers must be 

informed of their rights. See § 1681b.   

 This case arises under a provision of the FCRA that prohibits the procurement 

of an applicant’s consumer report for employment purposes unless: (1) a clear and 

conspicuous disclosure is provided in a separate document that contains no 

extraneous information, and (2) the job applicant authorizes the procurement in 

writing. §1681b(b)(2). The statute provides:  

[A] person may not procure a consumer report, or cause a consumer 
report to be procured, for employment purposes with respect to any 
consumer, unless—  
 
(i) a clear and conspicuous disclosure has been made in writing to the 
consumer . . ., in a document that consists solely of the disclosure, that 
a consumer report may be obtained for employment purposes; and  
(ii) the consumer has authorized in writing (which authorization may 
be made on the document referred to in clause (i)) the procurement of 
the report by that person. 

Id. This is often referred to as the “stand-alone” disclosure requirement. Absent 

compliance with this requirement, it is illegal for a company to procure a job 

applicant’s consumer report for employment purposes.   

 The FCRA also requires employers who use information in consumer reports 

to follow certain notice procedures, provide certain disclosures, and wait a 

reasonable period of time before taking an adverse action against a prospective, 

current or former employee. § 1681b(b)(3). Specifically, the FCRA requires “pre-
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Memorandum Supporting Motion for Preliminary Approval 
Case No. 3:16-cv-01369-H-DHB 4 

adverse” action notice procedures be followed – i.e., consumers must be provided 

with a copy of their report and summary of rights before adverse action is taken. Id.  

 Any person who willfully violates the FCRA may be liable for actual 

damages or statutory damages of $100 to $1,000 per violation. § 1681n. 

III. FACTUAL BACKGROUND 

Plaintiff Angelica Zimmer is a former employee on whom Defendant 

procured a consumer report during the application process. ¶¶ 34-35.3 Plaintiff 

Jacklyn Feist applied for work with Defendant and attended two rounds of 

interviews, after which she was provided with a work schedule.  ¶ 30.  When 

Plaintiff Feist reported for her first day of work she was told that her background 

check had not come through and was not allowed to begin working. ¶ 32. Plaintiff 

Feist alleges that her background check had been received by Defendant, and that 

she was not hired because it came back with an adjudication result indicating “Does 

Not Meet Company Standards,” which was based on erroneous information. ¶¶31, 

33.  Plaintiff Feist further alleges that she was never provided with a pre or post-

adverse action notice, a copy of her consumer report or an opportunity to cure any 

deficiencies therein in violation of § 1681b(b)(3).  ¶ 33. 

                                                 
3 ¶¶_ or ¶_ refers to the paragraphs contained in the proposed Second Amended 

Complaint (“SAC”) filed concurrently herewith to conform the Class definition to 

that contained in the Settlement Agreement.  
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Memorandum Supporting Motion for Preliminary Approval 
Case No. 3:16-cv-01369-H-DHB 5 

Both Plaintiffs applied for work online via an application divided into a series 

of tabs presented as web pages  ¶¶ 30, 34, 36-37.  During this process, Plaintiffs 

were presented with a purported “Background Check Consent” which appears on a 

screen with small-font wording in the middle of the page that the applicant scrolls 

through by dragging a scrollbar on the right hand side. ¶ 37.  The wording contained 

within the Background Check Consent scroll down is set forth in over thirty separate 

paragraphs. Id. In addition to an advisement that a background check may be 

conducted, Defendant’s Background Check Consent contains, inter alia, the 

following extraneous information in violation of §1681b(b)(2):  

●  A broad release authorizing any person or entity to provide any 
and all information regarding the applicant to Defendant’s consumer 
reporting agency (“CRA”) or its agents (“Privacy Waiver). 
 
●  Seven paragraphs containing various information relating to the 
laws of seven different states (“State Specific Notices”). 
  

 Based on the foregoing Plaintiffs allege separate claims for violation of the 

FCRA’s disclosure and adverse action requirements.  It is estimated that Petco used 

the form at issue to procure consumer reports on 37,279 individuals during the Class 

Period (the Disclosure Class Members).  It is estimated that 52 of these individuals 

were also subject to an adverse action but did not receive a pre-adverse action 

notification (the Adverse Action Class Members).  (Greenstone Decl. ¶9) 

 Defendant denies all of the material allegations of the SAC and asserts its 

compliance with the FCRA and numerous affirmative defenses. (Greenstone Decl., 
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Memorandum Supporting Motion for Preliminary Approval 
Case No. 3:16-cv-01369-H-DHB 6 

¶10; Answer to Plaintiffs’ First Amended Complaint [ECF No. 17].) Defendant 

contends, among other things, that its disclosure form satisfied the FCRA’s 

requirements and that it did not take adverse action against Plaintiff Feist. (Id.)  

Defendant also asserts that because it relied on legal advice from outside counsel in 

crafting the disclosure form that it is protected by the advice of counsel defense.  

(Id.)  Defendant further contends that even if Plaintiffs were to prove the alleged 

FCRA violations, such violations were not willful and do not entitle Plaintiffs or 

Class Members to recover any statutory or punitive damages or attorneys’ fees and 

costs.  (Id.)  Finally, Defendant contends that Plaintiffs and Class Members have not 

suffered any legally cognizable injury.  (Id.)  

IV. PROCEDURAL HISTORY & SETTLEMENT NEGOTIATIONS 

This case was commenced on May 5, 2016 in the California Superior Court 

for the County of San Diego. On June 7, 2016, Defendant removed the case to this 

Court on the basis of federal-question jurisdiction. Defendant moved to dismiss the 

case shortly thereafter, arguing inter alia, that the federal court lacked subject-

matter jurisdiction over Plaintiffs’ claims under Spokeo. This Court concluded that 

“Plaintiffs have alleged sufficient injury to survive a motion to dismiss,” but further 

stated that “Defendant may challenge Plaintiffs’ claims in a motion for summary 

judgment if Plaintiffs cannot demonstrate a concrete injury in fact.” ECF No. 16. 

Thereafter, the Parties began exchanging discovery. While meeting and 

conferring regarding discovery, the Parties began to discuss exploring settlement on 
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Memorandum Supporting Motion for Preliminary Approval 
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a class-wide basis.  The Parties agreed to mediate and selected a highly experienced 

mediator, the Honorable Leo S. Papas (Ret.). Prior to mediation, the Parties 

exchanged additional information concerning class size as well as the basis of 

Plaintiffs’ claims and Petco’s defenses.   

On December 22, 2017, the Parties engaged in an all-day mediation with 

Judge Papas. After extensive negotiations weighing the relative strengths and 

weaknesses of the case, the Parties agreed to accept the mediator’s proposal to settle 

the action on a class-wide basis for $1,200,000. The Parties executed a 

Memorandum of Understanding outlining the terms of settlement. The Parties did 

not discuss counsel’s fees or the Class Representatives’ Enhancement award until 

after agreeing upon Class Member’s relief.  (Greenstone Decl. ¶8)    

During the first week of April 2018, the Parties executed a formal Settlement 

Agreement (Greenstone Decl., Ex. 1). Plaintiffs now file this unopposed motion 

requesting that the Court certify the proposed Classes for settlement purposes only 

and preliminarily approve the Parties’ Settlement.  

V. THE SETTLEMENT AGREEMENT 

 A.  Overview Of The Settlement Terms 

 The Parties have agreed to a full and complete Settlement of this matter that 

provides relief for members of the proposed Class, which is defined as:  

All persons regarding whom Defendant procured or caused to be 
procured a consumer report for employment purposes during the period 
from May 1, 2014 through December 31, 2015 (also sometimes 
referred to as the “Disclosure Class” or “Disclosure Class Members”).  
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Included in the Settlement Class is a subclass consisting of those 
against whom Petco took an adverse action subsequent to procuring a 
consumer report and did not receive a pre-adverse action notification 
letter (also sometimes referred to as the “Adverse Action Class” or 
“Adverse Action Class Members”).    

(Agreement, I.C.) Based on data from Petco’s records, the Parties believe that the 

Disclosure Class contains approximately 37,279 members, 52 of which are also 

Adverse Action Class Members. (Greenstone Decl. ¶9) Class Members who do not 

opt out will release all claims that are or could have been brought by Plaintiffs based 

upon the facts alleged in the SAC. (Agreement, I.T.)   

 In consideration for the release of the Class Members’ claims, Petco will pay 

a total of $1,200,000 into a common settlement fund for the benefit of the Class. 

(Agreement, II.A.) In no circumstance will any portion of this fund revert to Petco. 

(Id. II.B.) After any Court-approved deductions for attorneys’ fees, expenses, claims 

administration costs, and Class Representative enhancements, the remaining fund 

will be distributed pro rata to all Class Members who do not exclude themselves 

from the Class. (Id.) Should any funds remain after the close of the check 

negotiation period, then those residual funds shall be distributed to a mutually 

agreeable cy pres recipient. (Id. II.B.5.).  

 The Parties have selected KCC, a well-respected, independent third party, to 

serve as the Settlement Administrator. (Agreement, I.U.) The Settlement 

Administrator will handle the distribution of direct notice to members of the 

Settlement Class, mailing settlement payments, providing phone support for 
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questions from Class Members, and other responsibilities associated with 

administering the Settlement. (Id. III.C.) Administration costs are estimated to be 

approximately $80,000 which will be deducted from the Common Fund. (Id. II.E.)  

 B.  Form of Notice 

 All Class Members will be mailed a Notice of Class Action Settlement (the 

“Notice”), a copy of which is attached to the Settlement Agreement. (Agreement, 

Ex. A). Prior to mailing the Notice to all Class Members, the Settlement 

Administrator shall update all addresses using the National Change of Address 

System. (Agreement, III.C.1.) The Notice informs Class Members of information 

about the Settlement, including the monetary terms, the nature of the claims and the 

release, and Class Members’ right to object to or opt-out. (Id., Ex. A) Further, the 

Notice will inform Class Members how to obtain additional information about the 

Settlement. (Id.) The Notice provides a toll-free telephone number to contact the 

Settlement Administrator. (Id.) In the event that a Notice is returned to the 

Settlement Administrator, the Settlement Administrator will attempt to locate 

another address for the Class Member. (Id., III.C.3.)  The content of the proposed 

Notice is reasonable and appropriate, and Plaintiffs request that the Court approve 

dissemination of the Notice. 

 C.  Opt-Outs And Objections 

 The Notice will inform all Class Members of their right to opt-out of or object 

to the Settlement, as well as the associated procedures and deadlines. Class 
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Members who opt-out must send the Settlement Administrator written notice 

indicating their desire to opt-out by the Request for Exclusion/Opt Out Deadline. 

The opt-out request must contain the person’s name, address, telephone number, 

social security number. (Agreement, III.E.) To object, a Class Member must timely 

file a written copy of the objection with the Court.  Any Class Member who objects 

must set forth in his or her objection the reason(s) for objecting to the Settlement, 

the objector’s name, address, telephone number, and whether the objector intends to 

appear at the Final Approval Hearing (with or without counsel). The objection must 

be signed and include the case name and number.  

 D.  Attorneys’ Fees, Costs, And Class Representative Enhancements  

 The Settlement Agreement contemplates Class Counsel petitioning the Court 

for attorneys’ fees in an amount not to exceed $300,000 (representing 25% of the 

Common Fund), as well as documented, customary costs incurred by Class Counsel 

up to $15,725.26. (Id. II.D.) Class Counsel will petition the Court for an 

Enhancement award for the Class Representatives in the amount of $5,000 each. (Id. 

II.C.1.) Any approved awards will be deducted from the Common Fund prior to 

distribution to Class Members. Class Counsel will formally petition the Court for 

these amounts. Neither the attorneys’ fees nor the proposed Enhancement awards 

were negotiated before the other settlement terms were agreed upon, and neither 

final approval, nor the size of the Common Fund, are contingent upon the full 
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amount of any requested fees or approval of the Enhancement awards. (Greenstone 

Decl. ¶8) 

 E.  Estimated Allocation Of The Common Fund 

 The Parties estimate that the Common Fund will be allocated as follows: 

Net Common Fund (Payments to the Class Members) $793,274.74 

Class Representative Enhancement as Awarded by the Court $10,000.00 

Attorneys’ Fees as Awarded by the Court  $300,000.00 

Costs of Suit as Awarded by the Court $15,725.26 

Administrative Costs  $81,000.00 

          Common Fund                   $1,200,000.00 

VI. ARGUMENT 

 Under Rule 23(e), “[t]he claims . . . of a certified class may be settled . . . only 

with the court’s approval.” FED. R. CIV. P. 23(e). This process requires the within 

Court to balance the following: 

the strength of the plaintiffs’ case; the risk, expense, complexity, and 
likely duration of further litigation; the risk of maintaining class action 
status throughout the trial; the amount offered in settlement; the extent 
of discovery completed and the stage of the proceedings; the 
experience and views of counsel; the presence of a governmental 
participant; and the reaction of the class members to the proposed 
settlement. 

 
Hanlon v. Chrysler Corp., 150 F.3d 1011, 1026 (9th Cir. 1998). Before a court 

approves a settlement, it must conclude that the settlement is “fundamentally fair, 

adequate, and reasonable.” In re Uber FCRA Litig., No. 14-cv-05200-EMC, 2017 

WL 2806698, at *4 (N.D. Cal. June 29, 2017) (citing cases).  
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 I.  THE SETTLEMENT TERMS ARE FAIR, ADEQUATE, AND  
  REASONABLE 

  A. The Proposed Settlement Was Reached After Arm’s-Length 
   Negotiations With An Experienced Mediator 

 The assistance of an experienced mediator in the settlement process confirms 

that the settlement is non-collusive.” Satchell v. Fed. Express Corp., No. C03–2659 

SI, 2007 WL 1114010, at *4 (N.D. Cal. April 13, 2007).  A non-collusive 

settlement, negotiated with the involvement of a respected mediator, is entitled to “a 

presumption of fairness.” In re Toys “R” Us-Del., Inc. FACTA Litig., 295 F.R.D. 

438, 450 (C.D. Cal. 2014); see also NEWBERG ON CLASS ACTIONS § 11.41. 

 The proposed Settlement Agreement here is the product of arms’-length 

negotiations conducted with oversight and assistance of the Honorable Leo S. Papas, 

a retired Magistrate Judge for this District.  (Greenstone Decl., ¶7)  Judge Papas is 

widely respected by Courts throughout the Ninth Circuit and has negotiated 

numerous settlements that have been approved as fair, adequate and reasonable.  

See, e.g., See Knutson v. Schwan's Home Serv., Inc., No. 3:12-cv-00964-GPC, 2014 

WL 3519064, at *3 (S.D. Cal. July 14, 2014) (preliminarily approving arm’s-length 

settlement mediated in front of Judge Papas).  Moreover, the parties negotiated class 

counsel’s entitlement to attorneys’ fees and Plaintiffs’ service awards separately, 

after the material terms of the proposed Settlement Agreement.  (Greenstone Decl., 

¶8)  Based on these factors, the Settlement is entitled to a presumption of fairness. 

See In re Toys “R” Us FACTA Litig., 295 F.R.D. at 450 (finding a presumption of 
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fairness where the settlement was reached following a mediation and the fees and 

settlement relief were separately negotiated). 

  B.  The Amount Offered In Settlement Is Consistent With Other 
   Similar Settlements  

 Although the FCRA allows between $100 and $1,000 for each willful 

violation (see § 1681n(a)(1)), the statute itself does not provide courts with any 

guidance in choosing the appropriate recovery for a statutory violation. See id.  

Moreover, the $100-$1,000 range covers all FCRA violations, including those that 

allege monetary harm or damage to reputation (e.g., damage stemming from 

inaccurate reporting). Given the breadth of violations covered under the FCRA, and 

that Plaintiffs do not allege any monetary harm or damage to reputation, it is 

unlikely that Plaintiffs could achieve an award of statutory damages substantially 

exceeding $100 per person even if successful at trial.     

  On a per-person basis, the Settlement will provide Disclosure Class Members 

with a gross recovery of about $32, and a net recovery after deduction of fees and 

expenses, administration costs, etc. of about $20. The small number of Adverse 

Action Class Members will each receive an additional $150. These Class recoveries 

are in line with the majority of proposed settlements based upon the same FCRA 

provisions. As set forth below, courts have repeatedly approved these FCRA 

settlements. Thus, this Settlement is well within the range of reason.     
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 Indeed, in a recent case seeking preliminary approval of an FCRA stand-alone 

disclosure settlement, the court collected cases and compared gross recoveries. 

Hillson v. Kelly Servs. Inc., No. 2:15-cv-10803, 2017 WL 3446596, at *3 (E.D. 

Mich. Aug. 11, 2017).  The court concluded that “[t]he gross recovery (i.e., recovery 

before fees and other expenses are taken form the fund) is $30 per class member (on 

average). This appears to be in line with the average per-class-member gross 

recovery in other settlements of stand-alone disclosure claims.” Id.   

 Courts around the country have approved FCRA class settlements with 

similar settlement values when measured on a per-class member basis. See  Nesbitt 

v. Postmates, Inc., No. CGC-15-547146 (Nov. 8, 2017) (disclosure class members 

received approximately $21.80 and adverse action class members received 

approximately $65.40); Moore v. Aerotek, Inc., No. 2:15-cv-2701, 2017 WL 

2838148, at *4 (S.D. Ohio June 30, 2017) (per-capita gross recovery of $25 in case 

involving a stand-alone disclosure claim and a claim that employer did not provide a 

copy of consumer report); Aceves v. Autozone Inc., No. 5:14-cv-2032, ECF No. 58 

(C.D. Cal. Nov. 18, 2016) (final approval of FCRA settlement with gross recovery 

of $20 per disclosure class member); Brown v. Lowe's, 5:13-cv-00079, ECF No. 173 

(W.D.N.C. Nov. 1,2016) (granting final approval of a pre-adverse action claim in 

which the gross recovery was $60 per class member); Patrick v. Interstate Mgmt. 

Co., LLC, No. 8:15-cv-1252, ECF No. 42 (M.D. Fla. April 29, 2016) (final approval 

of FCRA disclosure claim where class members received $9 each); Landrum v. 
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Acadian Ambulance Serv., Inc., No. 14-cv-1467, ECF No. 37 (S.D. Tex. Nov. 5, 

2015) (final approval of FCRA disclosure settlement of $10 per person); Walker v. 

McClane/Midwest, Inc., No. 2:14-cv-04315, ECF No. 29 (W.D. Mo. Oct. 23, 2015) 

(final approval of FCRA settlement in which disclosure class members recovered 

$24). The ratio between the amounts awarded to Class Members in the two Classes 

is also in line with other similar settlements. See, e.g., Hunter v. First Transit, Inc., 

No. 09-cv-6178, ECF No. 79 (N.D. Ill. Sept. 9, 2011) (approving settlement which 

allocated higher payouts to individuals who were not hired based on their 

background reports).  

 Thus, the Settlement is well within the range of reason and should be 

approved.     

  C. The Significant Risks Of Further Litigation Also Support  
   Settlement 

 The impressive nature of the proposed Settlement comes into even sharper 

focus when the risks of further litigation are considered.  

 Plaintiffs had yet to certify a class. Moreover, the Settlement was negotiated 

in the shadow of the Supreme Court's Spokeo decision, the impact of which has 

divided District Courts around the country. See Demmings v. KKW Trucking, Inc., 

No. 3:14-cv-494-SI, 2017 WL 1170856, at *10 (D. Or. Mar. 29,2017) (discussing 

split in authority).  Plaintiffs believe it is highly likely that, had this litigation 
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proceeded, Defendant would have moved for summary judgment based on Spokeo.  

(Greenstone Decl., ¶11)    

 In addition, Petco would have likely have raised numerous other challenges.  

Petco would have likely asserted an advice of counsel defense to Plaintiffs’ 

disclosure claims. (Greenstone Decl., ¶11)  This potential defense posed a risk to 

Plaintiffs given that Petco was advised by one of the most experienced FCRA 

attorneys in the country, Rod Fliegel, whom Petco designated as a percipient expert 

witness. (Id.)  Plaintiffs further believe that Petco would have argued that Plaintiff 

Feist has no adverse action claim because she was not hired due to an issue with her 

social security number verification, and that this is not actionable under the FCRA 

based on Bickley v. Dish Network, LLC, No. 3:10-cv-00678-H, 2012 WL 5397754, 

at *4 (W.D. Ky. Nov. 2, 2012) (response from consumer reporting agency indicating 

lack of a confident match between name and social security number provided not a 

consumer report subject to FCRA).   

 Plaintiffs would also have faced risk at trial (and potentially, on summary 

judgment) on the issue of willfulness. The FCRA is not a strict liability statute. 

Dalton v. Capital Associated Indus., 257 F .3d 409, 417 (4th Cir. 2001). Plaintiffs in 

an FCRA action can recover statutory damages only when the defendant has acted 

willfully. 15 U.S.C. § 1681n(a). Because Plaintiffs did not allege any actual 

damages, in order to recover anything for these claims, Plaintiffs would have to 

prove not only that Defendant violated the FCRA, but that it did so willfully. 
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Plaintiffs expect that if the matter was litigated, Defendant would contest the 

question of willfulness vigorously. At least one court has found that allegations 

similar to Plaintiffs’ allegations to be insufficient to state a claim for a willful 

violation of the statute. Schoebel v. Am. Integrity Ins. Co. of Fla., No. 8:15-cv-380-

T-24 AEP, 2015 WL 3407895, at *9 (M.D. Fla. May 27, 2015) (dismissing FCRA 

stand-alone disclosure claim for failing to adequately plead willfulness); see also 

Chakejian v. Equifax Info. Servs., LLC, 275 F.R.D. 201, 212 (E.D. Pa. 2011) (noting 

that proving willfulness in FCRA case was “a high hurdle to clear,” weighing in 

favor of settlement approval); Reibstein v. Rite Aid Corp., 761 F. Supp. 2d 241, 253 

(E.D. Pa. 2011) (that willfulness presented “considerable albeit not insurmountable 

risks” weighs in favor of settlement approval).  

 While Plaintiffs believe that these obstacles could have been overcome, they 

present serious risks that the Settlement allows Plaintiffs and Class Members to 

avoid.  The settlement amount appropriately accounts for all of these risks and the 

delay associated with appealing any adverse decision.  

  D. The Discovery Obtained And Stage Of Proceedings Supports 
   Settlement  

 Prior to commencing this action, Plaintiffs’ counsel conducted months of 

investigation. (Greenstone Decl., ¶6) This investigation included analysis of 

Defendant’s online application and disclosure form, in addition to obtaining the 

Plaintiffs’ personnel files.  (Id.)  During the litigation, Plaintiffs and Defendants 
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served and responded to comprehensive sets of interrogatories and document 

requests, and produced documents in connection therewith.  (Id.)  In addition, the 

Parties engaged in extensive discussions concerning the relative strength of 

Plaintiffs’ claims and Defendant’s defenses leading up to mediation.  (Id., ¶7)  In 

connection with these discussions, Defendant provided Plaintiffs with additional 

information concerning changes made to its FCRA disclosure form, which helped 

define the class period; the Disclosure Class size; both Defendant’s adverse action 

procedures generally, and as applied to Ms. Feist; and Defendant’s advice of counsel 

defense.  (Id.) As a result, the Parties possessed all of the information necessary to 

craft a settlement that is fair and reasonable.   

  E.  Counsel’s Views And Experience Support Settlement 

The Parties are represented by attorneys who have significant experience in 

class action litigation and settlements.4  It is the view of Plaintiffs’ counsel that the 

Settlement is fair, adequate, and reasonable. (Greenstone Decl., ¶¶3-5;12-17) The 

judgment of Class Counsel is entitled to deference and a presumption of 

reasonableness. Toys “R” Us FACTA Litig., 295 F.R.D. at 455 (“The 

recommendations of plaintiffs' counsel should be given a presumption of 

reasonableness.”). “Parties represented by competent counsel are better positioned 

than courts to produce a settlement that fairly reflects each party's expected outcome 

                                                 
4 Class Counsel’s experience is described in detail infra II.B.3. 

Case 3:16-cv-01369-H-RNB   Document 34-1   Filed 04/20/18   PageID.356   Page 24 of 34



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

Memorandum Supporting Motion for Preliminary Approval 
Case No. 3:16-cv-01369-H-DHB 19 

in litigation.” Id. (quoting In re Pacific Enterprises Securities Litigation, 47 F.3d 

373, 378 (9th Cir.1995)). 

 II.  CLASS CERTIFICATION IS APPROPRIATE FOR    
  SETTLEMENT  PURPOSES 

 Plaintiffs request that the Court certify the Class for settlement purposes. The 

action meets the four prerequisites of rule 23(a)—numerosity, commonality, 

typicality, and adequacy—as well as the predominance and superiority prongs of 

Rule 23(b).  

 Moreover, even in contested certification motions, FCRA claims for 

violations of the FCRA’s stand-alone disclosure requirement have been certified. 

See Milbourne v. JRK Residential Am., LLC, No. 12-cv-861 (REP), 2014 WL 

5529731 (E.D. Va. Oct. 31,2014) (certifying class in contested motion in case 

alleging that defendant failed to provide a stand-alone disclosure and failed to 

provide pre-adverse action notice); Reardon v. Closetmaid Corp., No. 08-cv-1730 

(GLL), 2011 WL 1628041 (W.D. Pa. Apr. 27, 2011) (same); Manuel v. Wells Fargo 

Bank, Nat. Ass’n, No. 14-cv-238 (REP), 2015 WL 4994549 (E.D. Va. Aug. 

19,2015) (same); Thomas v. FTS USA, LLC, 312 F.R.D. 407 (E.D. Va. 2016) 

(same); Magallon v. Robert Half Int’l, Inc., 311 F.R.D. 625, 631 (D. Or. 2015) 

certifying class alleging that defendant failed to provide pre-adverse action notice). 

As these courts have recognized, FCRA claims are an appropriate vehicle for class-

wide resolution. 
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  A.  The Proposed Class Is Ascertainable And Numerous  

 Numerosity is satisfied if the class is so large that joinder of all members 

would be impracticable. First, as stated above, there are 37,279 Class Members, 

which presumptively satisfies the numerosity requirement. See, e.g., Collins v. 

Cargill Meat Solutions Corp., 274 F.R.D. 294, 300 (E.D. Cal. 2011) (explaining that 

“[c]ourts have routinely found the numerosity requirement satisfied when the class 

comprises 40 or more members”). Even the relatively small Adverse Action Class 

exceeds 40 members.  Numerosity is therefore satisfied.  

 Beyond Rule 23's express demands, courts have implied an additional 

requirement under Rule 23(a): that the proposed class be ascertainable. Patel v. 

Trans Union, LLC, 308 F.R.D. 292, 301–02 (N.D. Cal. 2015) (citing cases); see 

FED. R. CIV. P. 23(c)(1)(B) (“[a]n order that certifies a class action must define the 

class and the class claims, issues, or defenses”). This preliminary requirement asks 

whether the class is so defined that its individual members can be readily identified. 

A class should be sufficiently definite and “clearly ascertainable” by reference to 

objective criteria “that it is administratively feasible to determine whether a 

particular person is a class member.” Id. (quotation omitted). 

 Here, Class Members are identifiable from Defendant's records. Thus, the 

Class is ascertainable. 
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  B.  The Community Of Interest Requirements Are Met 

1.  Common Questions Predominate 

 Here, there are overriding common questions of law and fact that predominate 

over individual questions in this case that are capable of resolution for the Class as a 

whole “in one stroke.” Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 350 (2011). 

Plaintiffs contend there are at least four class-wide issues that predominate over any 

individual concerns. First is the question of whether Defendant’s disclosure form 

constituted an appropriate stand-alone disclosure pursuant to the FCRA. Second is 

the question of whether Defendant's pre-adverse action notice procedures complied 

with the FCRA. These forms and procedures were the same for all Class Members 

and present common questions.    

 Third, the willfulness of Defendant’s conduct presents a critical common 

question. Because Defendant is a single entity, which Plaintiffs contend followed 

the same procedures with respect to every member of the Class, the answer to the 

question of whether Defendant’s alleged violations were willful can be determined 

on a class-wide basis. See Chakejian v. Equifax Info. Servs. LLC, 256 F.R.D. 492, 

500 (E.D. Pa. 2009) (“Thus, the inquiry is to [defendant’s] state of mind in 

implementing its policies and procedures, not on the customer’s particular 

interaction with the CRA ... To prove willfulness here, a consumer-by-consumer 

inquiry is not necessary.”).  
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 Fourth, if this case were litigated, Plaintiffs contend the amount of damages 

presents a common question that could also be determined on a class-wide basis. 

Because Plaintiffs sought statutory damages, no individual analysis of damages 

would be required. Murray v. GMAC Mortg. Corp., 434 F.3d, 952-53 (7th Cir. 

2006). Consideration of this factor requires no individual analysis.  

 Common questions have been found to predominate in numerous other cases 

in which it was alleged that the defendant failed to comply with the FCRA. See, e.g., 

Singleton v. Domino’s Pizza, LLC, 976 F. Supp. 2d 665, 675 (D. Md. 2013) (finding 

common questions of “whether [defendant] violated the FCRA by using [a form] to 

obtain consent from prospective and/or current employees to procure consumer 

reports for employment purposes, which [ ... ] was allegedly not a ‘stand-alone 

document’ and included a liability release” and "whether Domino's violated the 

FCRA by failing to provide employees with copies of their consumer reports and 

pre-adverse action notice"); Reardon, 2011 WL 1628041, at *6 (“Here, there are 

numerous questions of law or fact common to the class. These include, but are not 

limited to, whether the forms used by [defendant] to obtain consent to procure a 

consumer report from the class member violated the FCRA.”); Magallon, 311 

F.R.D. at 635 (finding commonality for pre-adverse action FCRA claims); Thomas, 

312 F.R.D. at 418 (same). Thus, there are predominant common questions of law 

and fact, and certification of the Class is warranted. 
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2. Plaintiffs’ Claims Are Typical 

 Typicality requires that the named plaintiffs’ interests in the action be 

significantly similar to those of other class members. The test for typicality “is 

whether other members have the same or similar injury, whether the action is based 

on conduct which is not unique to the named plaintiffs, and whether other class 

members have been injured by the same course of conduct.” Hanon v. Dataproducts 

Corp., 976 F.2d 497, 508 (9th Cir. 1992). 

 In this case, Plaintiffs have the same claims as the members of the Class: 

violation of the stand-alone disclosure and adverse action notice requirements. 

Claims of this sort are routinely found to be typical. See Singleton, 976 F. Supp. 2d 

at 676; Reardon, 2011 WL 1628041, at *6 (“[P]laintiff has satisfied her burden to 

show that her interests are in alignment with the absent class members. Simply put, 

Plaintiffs executed what she alleges were legally infirm disclosures, which 

[defendant] used to obtain a consumer report on her ... Plaintiffs seeks to represent a 

class of individuals who also executed allegedly legally infirm disclosures.”); 

Magallon, 311 F.R.D. at 638 (finding typicality for pre-adverse action FCRA 

claims); Thomas, 312 F.R.D. at 418.  

3.  Plaintiffs And Plaintiffs’ Counsel Class Adequately 
 Represent The Class  

 As to adequacy, courts make two inquiries: “(a) do the named plaintiffs and 

their counsel have any conflicts of interest with other class members and (b) will the 
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named plaintiffs and their counsel prosecute the action vigorously on behalf of the 

class?” In re Mego Fin. Corp. Sec. Litig., 213 F.3d 454, 462 (9th Cir. 2000). 

 Proposed Class Counsel are highly qualified. Glancy Prongay & Murray 

(GPM) is a national class action firm with over twenty five lawyers and offices in 

Los Angeles, New York and Berkeley. GPM has specialized in class actions for 

over 25 years representing consumers, investors and employees in a myriad of cases.  

The three attorneys primarily responsible for litigating this matter on behalf of 

GPM, Mark L. Godino, Mark S. Greenstone and Jennifer M. Leinbach have 

extensive consumer class action experience. See Greenstone Decl., ¶¶12-17 

(detailing personal experience of Mr. Godino, Mr. Greenstone and Ms. Leinbach) 

and Ex. 2 (GPM firm resume).    

 Plaintiffs have been actively engaged in litigation. (Greenstone Decl. ¶18) 

Plaintiffs have provided counsel with relevant documents, stayed abreast of 

developments and settlement negotiations. (Id.) Plaintiffs both took time off work 

and traveled to San Diego to personally attend the Early Neutral Evaluation. (Id.) 

Plaintiffs understand what it means to be a class representative and have put the 

interests of the Class first in making all decisions related to litigation and settlement. 

(Id.) Further, Plaintiffs do not have any conflicts of interest that would compromise 

their representation of the Class. (Id.) 
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4.  Class Action Is The Superior Vehicle For Adjudication  

 Class-wide resolution “is superior to other available methods” for 

adjudicating the Action, since Class Members presumably have a relatively low 

interest “in individually controlling the prosecution” of their claims—i.e., each 

Class Member has little incentive to pursue his or her own individual litigation in 

light of the small statutory-damage amounts at stake. FED. R. CIV. P. 23(b)(3). 

 In a matter such as this, where the claims of all Class Members are identical 

and are based on the same common core of facts, but involve a modest amount of 

damages, it is clear that adjudicating this matter as a class action will achieve 

economies of time, effort, and expense, and promote uniformity of results. 

Singleton, 976 F. Supp. 2d at 678 (finding class action superior and certification for 

settlement purposes justified “particularly in light of the relatively modest amount of 

statutory damages available under the FCRA”).  

VII.  CONCLUSION 

 Plaintiffs respectfully request that the Court: (l) preliminarily approve the 

proposed Settlement, (2) certify the Class for settlement purposes only, (3) appoint 

Plaintiffs as Class Representatives, (4) appoint Plaintiffs’ counsel as Class Counsel, 

(5) direct notice to be distributed to the Classes, and (6) schedule a final approval 

hearing. 
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Dated: April 20, 2018   Respectfully submitted, 

      GLANCY PRONGAY & MURRAY LLP 
 
 

By:   s/ Mark S. Greenstone    
Lionel Z. Glancy 
Marc L. Godino  
Mark S. Greenstone  
1925 Century Park East, Suite 2100 
Los Angeles, CA 90067 
Telephone: 310-201-9150 
Facsimile: 310-201-9160 
info@glancylaw.com 
mgreenstone@glancylaw.com 
  
Counsel for Plaintiffs and the 
Proposed Settlement Class  
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PROOF OF SERVICE BY ELECTRONIC POSTING  
 

 I, the undersigned say: 

 I am not a party to the above case, and am over eighteen years old.  On April 20, 

2018, I served true and correct copies of the foregoing document, by posting the 

document electronically to the ECF website of the United States District Court for the 

Southern District of California, for receipt electronically by the parties listed on the 

Court’s Service List. 

 I affirm under penalty of perjury under the laws of the United States of America 

that the foregoing is true and correct.  Executed on April 20, 2018, at Los Angeles, 

California.  

 

       s/ Mark S. Greenstone    
       Mark S. Greenstone 
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 Greenstone Declaration in Support of Preliminary Approval 

GLANCY PRONGAY & MURRAY LLP 
Lionel Z. Glancy (SBN 134180) 
Marc L. Godino (SBN 182689) 
Mark S. Greenstone (SBN 199606) 
1925 Century Park East, Suite 2100 
Los Angeles, CA 90067 
Telephone: 310-201-9150 
Facsimile: 310-201-9160 
Email: info@glancylaw.com 
  mgreenstone@glancylaw.com 
 
 
Counsel for Plaintiffs and the  
Proposed Settlement Class 
 
 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF CALIFORNIA 

 

JACKLYN FEIST and ANGELICA 
ZIMMER, Individually and on Behalf 
of All Others Similarly Situated, 
 

Plaintiffs, 
 

v. 
 
PETCO ANIMAL SUPPLIES, INC, 
 
 

Defendant. 
 

 

Case No.: 3:16-cv-01369-H-DHB
 
 
DECLARATION OF MARK S. 
GREENSTONE IN SUPPORT OF 
MOTION FOR PRELIMINARY 
APPROVAL OF CLASS ACTION 
SETTLEMENT  
 
Date:       June 11, 2018 
Time:      10:30 a.m. 
Judge:      Hon. Marilyn L. Huff 
Crtm:       15A 
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 2 
Greenstone Declaration in Support of Preliminary Approval 

 

 I, Mark S. Greenstone, hereby declare as follows: 

 1. I am Of Counsel with the firm Glancy Prongay & Murray, LLP 

(“GPM”) and am one of the attorneys representing Plaintiffs Jacklyn Feist and 

Angelica Zimmer (“Plaintiffs”) and the proposed Settlement Class in the above-

captioned action.  

 2. I submit this Declaration in support of Plaintiffs’ Motion for 

Preliminary Approval of Class Action Settlement and Provisional Certification of 

Settlement Class. 

SETTLEMENT TERMS 

 3.  Attached hereto as Exhibit 1 is a true and correct copy of the proposed 

Settlement Agreement (the “Settlement” or “Settlement Agreement”) between 

Plaintiffs and Defendant Petco Animal Supplies, Inc. (“Petco”). This Settlement 

resolves Plaintiffs’ putative class action brought pursuant to the Fair Credit 

Reporting Act (“FCRA”) concerning Defendant’s alleged failure to comply with 

statutory disclosure and authorization requirements prior to procuring consumer 

reports on for employment purposes, and alleged failure to comply with statutory 

disclosure requirements before taking adverse action on the basis of a consumer 

report. The Parties have agreed to amend the Complaint in this matter to conform 

the class period to that agreed to in the Settlement Agreement. This Settlement will 

provide nationwide relief to all individuals affected by the challenged practices, and 

will fully and finally resolve any potential liability on the part of Petco. For this 
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reason alone, after years of zealous litigation, this Settlement represents a fair and 

favorable outcome for all of the parties involved. 

 4. In addition, based on my knowledge of the relevant facts and law, my 

involvement in prosecution of the case and the settlement negotiations, and my 

examination of the documents and information produced by Petco, I believe that the 

terms of the Settlement are fair, reasonable, and adequate, and should be approved 

by the Court. 

 5. Given the substantial benefits provided by the Settlement, and the risks, 

costs, and delay associated with continuing the litigation, I believe that the 

Settlement that was negotiated is reasonable and appropriate. 

INVESTIGATION, DISCOVERY AND SETTLEMENT NEGOTIATIONS 

6. Prior to commencing this action, Plaintiffs’ counsel conducted months 

of investigation.  This investigation included analysis of Defendant’s online 

application and disclosure form, in addition to obtaining the Plaintiffs’ personnel 

files.  During the litigation, Plaintiffs and Defendants served and responded to 

comprehensive sets of interrogatories and document requests, and produced 

documents in connection therewith.   

7. The proposed Settlement Agreement is the product of arms’-length 

negotiations conducted with oversight and assistance of the Honorable Leo S. Papas, 

a retired Magistrate Judge for this District.  The Parties engaged in extensive 

discussions concerning the relative strength of Plaintiffs’ claims and Defendant’s 
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defenses leading up to mediation.  In connection with these discussions, Defendant 

provided Plaintiffs with additional information concerning changes made to its 

FCRA disclosure form, which helped define the class period; the Disclosure Class 

size; both Defendant’s adverse action procedures generally, and as applied to Ms. 

Feist; and Defendant’s advice of counsel defense.  As a result, the Parties possessed 

all of the information necessary to craft a settlement that is fair and reasonable. 

8. On December 22, 2017, the Parties engaged in an all-day mediation 

with Judge Papas.  After extensive negotiations weighing the relative strengths and 

weaknesses of the case, the Parties agreed to accept the mediator’s proposal to settle 

the action on a class-wide basis for $1,200,000. The Parties executed a 

Memorandum of Understanding outlining the terms of settlement.  The Parties did 

not discuss counsel’s fees or the Class Representatives’ Enhancement awards until 

after agreeing upon Class Member’s relief, and neither final approval, nor the size of 

the Common Fund, are contingent upon the full amount of any requested fees or 

approval of the Enhancement awards.  During the first week of April 2018, the 

Parties executed a formal Settlement Agreement.  

9. Based on data from Defendant’s records, Petco used the disclosure 

form at issue to procure consumer reports on 37,279 individuals during the Class 

Period.  Approximately 52 of these individuals are also Adverse Action Class 

Members. 
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THE RISKS OF CONTINUING LITIGATION FACED BY 
PLAINTIFFS AND THE CLASS  

10. I believe that Plaintiffs and the Class would face substantial risk should 

this matter proceed.  Defendant denies all of the material allegations of the SAC and 

asserts its compliance with the FCRA. Defendant contends, among other things, that 

its disclosure form satisfied the FCRA’s requirements and that it did not take 

adverse action against Plaintiff Feist based upon the contents of a consumer report 

because it did not hire Plaintiff Feist due to an issue with her SSN trace.   

11. Defendant also asserts that because it relied on legal advice from 

outside counsel in crafting the disclosure form at issue, that it is protected by the 

advice of counsel defense. This potential defense posed a risk to Plaintiffs 

Disclosure Class claim given that Petco was advised by one of the most experienced 

FCRA attorneys in the country, Rod Fliegel, whom Petco designated as a percipient 

expert witness.  Defendant further contends that even if Plaintiffs were to prove the 

alleged FCRA violations, such violations were not willful and do not entitle 

Plaintiffs or Class Members to recover any statutory or punitive damages or 

attorneys’ fees and costs.  Defendant also contends that Plaintiffs and Class 

Members have not suffered any legally cognizable injury, and I believe it is highly 

likely that, had this litigation proceeded, Defendant would have moved for summary 

judgment based on Spokeo.  
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CLASS COUNSEL’S EXPERIENCE AND QUALIFICATIONS 

12. At all relevant times, the Plaintiffs have been represented by GPM, a 

well-respected and highly skilled in complex class-action litigation, including 

litigating claims under the Fair Credit Reporting Act (“FCRA”). 

13. Attached hereto as Exhibit 2 is a true and correct copy of GPM’s firm 

resume. 

14. The three principal attorneys at GPM who have been primarily 

responsible for this matter are Marc L. Godino, myself and Jennifer M. Leinbach. 

15. Mr. Godino is a Partner at GPM and leads the firm’s Consumer 

Practice Group, focusing on companies that reap millions of dollars in profits by 

misrepresenting their products or services, where class actions provide the only 

viable avenue for an individual to vindicate his or her rights as a consumer. Mr. 

Godino has taken a lead role in many significant federal and state consumer fraud 

cases throughout the country, and has obtained outstanding results for consumers. 

See, e.g., Shin et al., v. BMW of N. Am., Case No. 09-cv-00398, 2009 WL 2163509 

(C.D. Cal. July 16, 2009) (after defeating a motion to dismiss, the case settled on 

very favorable terms for class members including free replacement of cracked 

wheels); Payday Advance Plus, Inc. v. MIVA, Inc., Case No. 06-1923 (S.D.N.Y.) 

(nearly $4 million cash settlement for class members); Villefranche v. HSBC Bank 

Nevada, N.A., Case No. 09-3693 (C.D. Cal.) (after defeating a motion to dismiss, the 

case resulted in 100% recovery to class members); Esslinger, et al. v. HSBC Bank 
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Nevada, N.A., Case No. 10-03213 (E.D. Pa.) ($23.5 million settlement); In re 

Discover Payment Protection Plan Mktg. and Sales Practices Litig., Case No. 10-

06994 (N.D. Ill) ($10.5 million settlement). 

16. I specialize in consumer, financial fraud and employment-related class 

actions. Possessing significant law and motion and trial experience, I have 

represented clients in multi-million dollar disputes in California state and federal 

courts, as well as the Court of Federal Claims in Washington D.C.  In 2017, I was 

named as lead Class Counsel in a nationwide automobile class action settlement 

involving approximately 77,000 vehicles, Reniger, et al. v. Hyundai Motor America, 

No. 4:14-cv-03612-CW (N.D. Cal.).  I was also lead class counsel in Story v. 

Mammoth Mountain Ski Area, LLC, No. 2:14-cv-02422 (E.D. Cal.), a case brought 

under the Telephone Consumer Protection Act in which the court recently granted 

final approval of a settlement that established a $3.75 million non-reversionary 

common fund on behalf of a class of approximately 35,000.   

17. Ms. Leinbach is an associate at GPM.  Ms. Leinbach who served for 

nearly five years as a judicial law clerk for a number of judges in the Central District 

of California.  As a judicial law clerk, Ms. Leinbach was responsible for assisting 

these judges with case management, preparing for hearings and trial, and drafting 

rulings.  Ms. Leinbach worked on a variety of different cases, including cases 

involving financial fraud, insolvency and complex civil litigation.  Ms. Leinbach 

was also responsible for assisting those judges, sitting by designation, on appellate 
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cases.  Ms. Leinbach graduated magna cum laude from Vermont Law School in 

2011, and was a member of Vermont Law Review, where she focused on 

environmental law issues.  During law school, Ms. Leinbach served as a judicial 

extern in the District of Vermont. She obtained her undergraduate degree cum laude 

from Pepperdine University. 

PLAINTIFFS’ INVOLVEMENT IN THIS LITIGATION 

 18.  Plaintiffs have been actively engaged in litigation. Plaintiffs have 

provided counsel with relevant documents, stayed abreast of developments and 

settlement negotiations.  Plaintiffs both took time off work and traveled to San 

Diego to personally attend the Early Neutral Evaluation.  Plaintiffs understand what 

it means to be a class representative and have put the interests of the Class first in 

making all decisions related to litigation and settlement.  Further, Plaintiffs do not 

have any conflicts of interest that would compromise their representation of the 

Class.   

 I declare under penalty of perjury under the laws of the state of California that 

the foregoing is true and correct.  Executed this 20 day of April, 2018, at Los 

Angeles, California. 

 

      s/ Mark S. Greenstone  
      Mark S. Greenstone 
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PROOF OF SERVICE BY ELECTRONIC POSTING  
 

 I, the undersigned say: 

 I am not a party to the above case, and am over eighteen years old.  On April 20, 

2018, I served true and correct copies of the foregoing document, by posting the 

document electronically to the ECF website of the United States District Court for the 

Southern District of California, for receipt electronically by the parties listed on the 

Court’s Service List. 

 I affirm under penalty of perjury under the laws of the United States of America 

that the foregoing is true and correct.  Executed on April 20, 2018, at Los Angeles, 

California.  

 

       s/ Mark S. Greenstone    
       Mark S. Greenstone 
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